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A. Whereas, the United States of America ("United States"), on behalf of the United 

States Environmental Protection Agency ("EPA"), has filed a Complaint in this matter pursuant 

to the Clean Water Act ("CWA" or the "Act"), 33 U.S.C. §§1251-1387, alleging that Allan 

Myers, Inc. (formerly known as American Infrastructur~, Inc.), Allan Myers MD, Inc. (formerly 

known as American Infrastructure-MD, Inc.), Allan Myers VA, Inc. (formerly known as 

American Infrastructure-VA, Inc., and before that as R.G. Griffith, Inc.), and Allan Myers, L.P 

(formerly known as Allan A. Myers, LP), (collectively, "Allan Myers") have violated the 

requirements of the Act and the regulations promulgated pursuant to that statute, including the 

conditions and limitations of the Federal General Permit or other Applicable Permit. 

B. Whereas the Commonwealth of Virginia ("Commonwealth") has joined in the 

filing of the Complaint in this matter alleging that Defendants have violated the Virginia 

Stormwater Management Act, Va. Code§§ 62.1-44.15:24 - 62.1-44.15:50 (2014) (originally 

codified at Va. Code§§ 10.1-603.1- 10.1-603.15 (2012)) and the regulations promulgated 

pursuant to that statute, including the conditions and limitations of the Virginia General Permit 

for Discharges of Storm water from Construction Activities, 9 V AC 25-880-70 (originally 4 V AC 

50-60-1170). 

C. Whereas, the Defendants neither admit nor deny the allegations in the Complaint. 

D. Whereas, the Parties have consented to the entry of this Consent Decree 

("Decree") without trial of any issues. 

E. Whereas, the Parties recognize, and this Court finds by entering this Decree, that 

the Parties have negotiated this Decree in good faith, that implementation of this Decree will 

avoid prolonged and complicated litigation between the parties, and that it is fair, reasonable, and 

in the public interest. 
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NOW, THEREFORE, before the taking of any testimony, upon the pleadings, without 

adjudication or admission of any issue of fact or law, and upon consent and agreement of the 

Parties, it is hereby ORDERED, DECREED, and ADJUDGED as follows: 

I. DEFINITIONS 

1. Definitions. Terms used in this Decree which are defined in the 

CWA, 33 U.S.C. §§1251-1387, or in the regulations promulgated under the CWA shall have the 

meaning assigned to them in the Act or in such regulations. Whenever the terms listed below are 

used in this Decree or in the appendices attached hereto and incorporated hereunder, the 

following definitions shall apply: 

a. Applicable Permit(s)- (i) the Federal Construction Storm Water General 

Permit if the Ground Disturbing Activities take place in a jurisdiction where the Federal 

General Permit is applicable; (ii) in the case of an Authorized State, the Authorized 

State's National Pollution Discharge Elimination System (''NPDES") construction 

general permit; or (iii) any individual NPDES permit issued by EPA or an Authorized 

State for storm water discharges associated with construction activities pursuant to 33 

U.S.C. § 1342. This term applies to that permit in its current form or as it may be 

amended in the future. 

b. Authorized State - a state with a NPDES Permit Program that has been 

authorized by EPA under Section 402(b) of the Clean Water Act, 33 U.S.C. § 1342(b), 

and C.F.R. Part 123 to issue individual or general NPDES permits for storm water 

discharges associated with construction activity. 

c. Best Management Practices ("BMPs") - a schedule of activities, 

prohibitions of practices, maintenance procedures, and other management practices to 

2 
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prevent or reduce the discharge of pollutants to waters of the United States, and for Sites 

located in Virginia, to surface waters as that term is defined in the Virginia Stormwater 

Management Program Regulation, 9 V AC 25-870-10 (originally 4 V AC 50-60-1 0), as 

well as treatment requirements, operating procedures, and practices to control site runoff, 

spillage or leaks, sludge or waste disposal, or drainage from raw material storage. 

d. Business Day- any day other than a Saturday, Sunday, or federal holiday. 

e. Clean Water Act- the Federal Water Pollution Control Act, as amended, 

33 u.s.c. §§ 1251-1387. 

f. Date of Entry- the date this Decree is signed by the Court. 

g. Defendant Operating Companies- Allan Myers, L.P., Allan Myers MD, 

Inc., and Allan Myers VA, Inc. 

h. Defendants - Allan Myers, Inc. (formerly known as American 

Infrastructure, Inc.), Allan Myers MD, Inc. (formerly known as American Infrastructure­

MD, Inc.), Allan Myers VA, Inc. (formerly known as American Infrastructure-VA, Inc., 

and before that as R.G. Griffith. Inc.), and Allan Myers, L.P (formerly known as Allan A. 

Myers, LP), (collectively, "Allan Myers"). 

i. Federal General Permit- the federal NPDES General Permit for 

Stormwater Discharges from Construction Activities issued by EPA on July 14, 2008 (73 

Fed. Reg. 40388), or any superseding federal NPDES General Permit, and any 

subsequent amendments or modifications thereto, except to the extent that any 

subsequent amendments or modifications are struck down by a court of competent 

jurisdiction. 

3 
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j. Ground Disturbing Activities - the disturbance of soils associated with 

clearing, grading, or excavating activities or other construction-related activities causing 

the disturbance of soils. 

k. Notice of Intent - a request for coverage under an Applicable Permit. 

I. NPDES - National Pollutant Discharge Elimination System. 

m. Parties- the United States, the Commonwealth of Virginia, and 

Defendants. 

n. Plaintiffs -the United States and the Commonwealth of Virginia. 

o. State Plaintiff- the Commonwealth ofVirginia. 

p. Site - any location in the United States for which any Defendant has 

executed or executes after the Date of Entry, a contract for construction which contract 

requires any Defendant to perform Ground Disturbing Activities and (a) Defendant either 

(i) has operational control over the plans and specifications for the Ground Disturbing 

Activities, including the ability to make modifications to those plans and specifications, 

or (ii) has day-to-day operational control of those activities which are necessary to ensure 

compliance with a SWPPP or other conditions of an Applicable Permit (e.g., any 

Defendant is authorized to direct workers to carry out activities required by the SWPPP 

or to comply with other conditions of an Applicable Permit) and (b) at which there are or 

will be Ground Disturbing Activities requiring an Applicable Permit. When Defendants' 

Ground Disturbing Activities are confined to a certain area within a larger construction 

activity, the Site for purposes of this Decree is only that area where Defendants conduct 

Ground Disturbing Activities. 

4 
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q. Storm Water Trained- shall mean an individual who has successfully 

completed one of the following methods of Storm Water Training: (i) one who is 

currently certified by the International Erosion Control Association under the Certified 

Professional in Erosion & Sediment Control ("CPESC") program; (ii) one who has 

completed any other program that provides: (a) at least six (6) hours of classroom training 

on the principles, practices and legislation of erosion and sediment control, including 

storm water regulations and permits, (b) a written exam designed to measure the 

proficiency of storm water principles, and (c) annual re-certification; or (iii) one who has 

completed another storm water training program, either classroom or web-based, agreed 

to by EPA after a request made to the EPA representative(s) listed in Paragraph 35 

(Notification). EPA shall make all reasonable efforts to timely review such request. Any 

dispute regarding EPA's response to such request shall be addressed through the Dispute 

Resolution process as set forth in Section VIII (Dispute Resolution). Completion of any 

Storm Water Training program described in this subparagraph (p) shall require successful 

passage of any and all comprehension tests included in the program. 

r. Subcontractor(s)- any of Allan Myers' subcontractors or consultants at a 

Site, including any of the employees of such subcontractors or consultants working at a 

Site. 

s. SWPPP- shall mean a Storm Water Pollution Prevention Plan or other 

plan for controlling pollutants in storm water discharges from Sites that meets the 

requirements of Paragraph II (SWPPPs)~ 

5 



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 11 of 79

Case 2:15-cv-01992-SD Document 2 Filed 04/16/15 Page 15 of 83 

II. PARTIES BOUND 

2. Jurisdiction and Venue. The Parties agree that this Court has jurisdiction over the 

subject matter herein and over the Parties hereto pursuant to 33 U.S.C. §1319(b) and 28 U.S.C. 

§§1331, 1345, 1355, and 1367 and that venue is proper under 33 U.S.C. §1319{b) and 28 

U.S.C. §1391 and 1395. Defendants consent to the Court's jurisdiction over this Decree and 

over Defendants, consent to venue in this judicial district, and agree that the Complaint states a 

claim upon which relief may be granted under 33 U.S.C. §§1319 and 1342. Except as 

expressly provided herein, this Decree shall not create any rights in any party other than the 

Parties to this Decree. Notice of commencement of this action was given to the States of 

Pennsylvania, Maryland, and Virginia, pursuant to Section 309(b) of the CWA, 33 U.S.C. 

§1319(b). 

3. Parties Bound. The obligations of this Decree apply to and are binding upon the 

Plaintiffs and upon Defendants, and any successors, assigns, or other entities or persons 

otherwise bound by law. 

a. Defendants. Defendants shall provide a copy of Section Ill of this Decree 

in hard copy or electronic form to all officers, employees, and agents whose duties might 

reasonably include compliance with any provision of this Decree, including the Director of 

Storm Water Compliance, Compliance Officers, Alternate Compliance Officers, and each 

Project Superintendent, and their successors as applicable, within thirty (30) days of the Date of 

Entry. Defendants shall also provide a summary as attached at Appendix A (hereinafter 

"Subcontractor Compliance Summary") of the portions of Section III of this Decree that are 

applicable to Subcontractors in hard copy or electronic form, to each Subcontractor hired by 

Defendants to perform Ground Disturbing Activities at a Site, and shall condition all initial 

contracts entered into following the Date of Entry between Defendants and any person or entity 

6 
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performing Ground Disturbing Activities at a Site upon performance of the work in conformity 

with the terms of the Subcontractor Compliance Summary (Appendix A). 

b. Provisions Applicable to the Commonwealth of Virginia. 

Notwithstanding any other right, duty or responsibility hereinafter set forth, to the extent that any 

provision of this Decree creates rights, duties, or responsibilities between the Commonwealth 

and Defendants, such rights, duties, and responsibilities shall only apply to the Commonwealth 

and Defendants to the extent applicable to Defendants' operations within the Commonwealth of 

Virginia or generally applicable in all jurisdictions including the Commonwealth of Virginia. 

This Decree shall not be construed to subject Defendants' activities in any state other than the 

Commonwealth of Virginia to jurisdiction by the Commonwealth. 

4. Responsibilitv for Acts of Employees. In any action to enforce this Decree, 

Defendants shall not assert as a defense the failure of its officers, directors, agents, 

Subcontractors, employees, successors and assigns to tske actions necessary to comply with 

this Decree. 

III. ALLAN MYERS' COMPLIANCE PROGRAM 

5. Compliance with Applicable Permits. Defendants shall comply with the Act and 

any applicable provisions of state law as each relates to the discharge of storm water from Sites 

through its compliance with the requirements of Applicable Permits. 

6. Designation of Director of Storm Water Compliance. Within five (5) business 

days of the Date of Entry, Defendants shall submit in writing a notice to Plaintiffs identifying 

one Allan Myers employee who will serve as the Director of Storm Water Compliance to 

oversee storm water compliance activities throughout all Allan Myers companies, and shall 

submit evidence that the Director of Storm Water Compliance meets the criteria set forth in this 

7 
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Paragraph. The Director of Storm Water Compliance shall (i) be Storm Water Trained; (ii) have 

at least five (S) years of construction-related experience; (iii) be able to identify and have the 

authority to implement BMPs; (iv) have the authority to instruct employees and Subcontractors 

in the implementation of such practices; and (v) have the authority to develop and implement 

storm water compliance policies company-wide. The Director of Storm Water Compliance shall 

maintain his or her certification as current. Allan Myers may change the Director of Storm 

Water Compliance by providing Plaintiffs with written notice to the addresses specified in 

Paragraph 35 (Notification), of the change and submitting evidence that the person selected 

meets the criteria set forth in this Paragraph. 

7. Designation of Compliance Officers. 

a. Within fifteen (I 5) business days of the Date of Entry, Defendants shall 

submit in writing a notice to the Plaintiffs identifying three employees, one per Defendant 

Operating Company, who will serve as the Compliance Officer for each of the respective 

Defendant Operating Companies, and shall submit evidence that each Compliance Officer meets 

the criteria set forth in this Paragraph. The Compliance Officers will be responsible for 

coordinating oversight of storm water compliance at their respective Defendant Operating 

Company's Site or Sites. Each Compliance Officer shall (i) be Storm Water Trained; (ii) have at 

least five (S) years of construction-related experience; and (iii) be able to adequately identify and 

have the authority to implement BMPs; and (iv) effectively instruct employees and 

Subcontractors in the implementation of such practices; provided, however, that each 

Compliance Officer identified by Allan Myers within the first year from the Date of Entry shall 

have ninety (90) days from the Date of Entry to become Storm Water Trained. Each Compliance 

Officer shall maintain his or her Storm Water Training as current on an annual basis. 

8 
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b. If, at any time, Defendants wish to add a new, or change an existing, 

Compliance Officer, Defendants shall note this in the applicable SWPPPs as set forth in 

Paragraph ll(SWPPPs) and shall notify EPA and the Commonwealth of Virginia by electronic 

mail to the addresses specified in Paragraph 35 (Notification) the identity of the new Compliance 

Officer and that the proposed replacement meets the same requirements as set forth above in 

Paragraph 7(a). 

c. Each time Allan Myers identifies a Compliance Officer, the Director of 

Storm Water Compliance shall maintain evidence that the person selected meets the criteria set 

forth above in Paragraph 7(a), including written evidence demonstrating that the individual is 

Storm Water Trained and that the training is current. Such evidence shall be made available to 

EPA and the Commonwealth of Virginia within thirty (30) days, upon request. 

d. For each Defendant Operating Company, Defendants may designate one 

or more employees as Alternate Compliance Officers who have the same duties and will fulfill 

the obligations of the Compliance Officer under this Decree when the Compliance Officer is 

unable or unavailable to perform his or her duties. The Alternate Compliance Officer(s) shall 

have the same qualifications as the Compliance Officer, shall maintain his or her Storm Water 

Training as current, and the Director of Storm Water Compliance shall maintain evidence that 

the person selected meets the criteria set forth above in Paragraph 7(a). 

8. Designation of Project Superintendents. 

a. For each Site, Defendants shall designate a Primary Project 

Superintendent, each of whom is an Allan Myers employee who shall (i) be Storm Water 

Trained; (ii) have at least five (5) years of construction-related experience; (iii) be responsible for 

overseeing activities and work at that Site; (iv) have the authority to direct employees and 

9 
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Subcontractors to undertake and implement storm water sediment and erosion control practices 

to comply with the Applicable Permit, the Act, and the Site's SWPPP; provided, however, that 

any Project Superintendent identified by Defendants within the first year after the Date of Entry 

shall have ninety (90) days from the later of the date of employment of such Project 

Superintendent or the Date of Entry to meet the qualifications set forth in this Paragraph. If, at 

any time, Allan Myers wishes to change a Project Superintendent for a specific Site, Defendants 

shall note this in the SWPPP and confirm that the proposed replacement meets the same 

requirements as above. 

b. Each time Allan Myers identifies a Project Superintendent, the Director of 

Storm Water Compliance shall maintain evidence that the person selected meets the criteria set 

forth above in Paragraph 8(a). Such evidence shall be made available to Plaintiffs within thirty 

(30) days, upon request. 

9. Notice of Ground Disturbing Activities. Within forty-five ( 45) days following the 

Date of Entry, Defendants shall provide the EPA and the Commonwealth of Virginia by 

electronic mail to the addresses specified in Paragraph 35 (Notification), a list of all Sites for 

which Defendants have been awarded a construction contract and for which Ground Disturbing 

Activities have not been completed and final stabilization has not been achieved, on the Site List 

Form (Appendix B). On a calendar quarterly basis thereafter, Defendants shall provide within 

thirty (30) days following the end of each calendar quarter the Plaintiffs with notice by electronic 

mail at the addresses specified in Paragraph 35 (Notification) by updating the Site List Form 

(Appendix B) to list all of the Sites for which any Defendant has started Ground Disturbing 

Activities, or for which any Defendant has entered into a contract to perform Ground Disturbing 

Activities at a future date. Each report required by this Paragraph shall include the following 

10 
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information for each Site: (i) Allan Myers' Permit number, if available, (ii) the name of the Site 

owner where applicable (and, if available, the Site owner's Permit number(s) if different from 

Allan Myers' Permit number), (iii) the location of the Site including the physical address and the 

latitude and longitude, (iv) the contact information (including telephone number and/or e-mail) 

for the Project Superintendent for the Site, (v) the start date of Allan Myers' Ground Disturbing 

Activities, or if not available, the best estimate for the start date of Defendant's Ground 

Disturbing Activities, (vi) if the Site is new to the Site List Form (Appendix B), indication that it 

is a new Site, and (vii) the date of, or if not available, the best estimate for Allan Myers' 

termination of Ground Disturbing Activities and, if applicable, final stabilization. If any of this 

information is not available at the time of the preparation of the report required by this 

Paragraph, Defendants shall update the information in its next quarterly report. 

10. Permits. Allan Myers shall not initiate, or allow its employees or Subcontractors 

to initiate, or direct any employee or Subcontractor to initiate Ground Disturbing Activities at a 

Site until Applicable Permit coverage is in effect. Defendants shall obtain permit coverage 

(including through transfer), transfer any permit and terminate permit coverage as required or 

authorized by the Applicable Permit. When Defendants are not required to obtain permit 

coverage, Defendants shall obtain a copy of the Applicable Permit. If Defendants are unable to 

obtain a copy of the Applicable Permit, Defendants shall obtain a copy of the form General 

Permit issued by the permitting jurisdiction for the Site, which shall thereafter become the 

Applicable Permit for the Site as to Defendants for the purpose of complying with this Decree. 

Defendants shall indicate their inability to obtain the Applicable Permit when submitting Notice 

of Ground Disturbing Activities in accordance with Paragraph 9 of this Decree (Notice of 

Ground Disturbing Activities). 

II 
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11. SWPPPs. Prior to Allan Myers or its Subcontractors undertaking any Ground 

Disturbing Activities at a Site, and in compliance with the submission requirements of the 

Applicable Permit, Defendants shall (a) obtain a copy of the Site-specific SWPPP that has been 

prepared for each Site, by or on behalf of its client and follow the requirements set forth therein, 

or (b) if unable to obtain a copy of the Site-specific SWPPP, prepare a Site-specific SWPPP or 

utilize the Master SWPPP, attached as Appendix C, as the substitute for a Site-specific SWPPP, 

and ensure that the Master SWPPP used at a particular Site meets the requirements in the 

Applicable Permit for that Site. When Defendants obtain a Site-specific SWPPP prepared by or 

on behalf of Defendants' client, Defendants shall append the information required by Paragraph 

14 of this Decree (Notice of Project Superintendent's Phone Number) to the Site-Specific 

SWPPP. 

12. Update of SWPPPs. For each Site where Defendants obtain a Site-specific 

SWPPP prepared by or on behalf of Defendants' client, prepare the SWPPP, or where 

Defendants must utilize the Master SWPPP (Appendix C) due to failure to obtain a copy of the 

Site-specific SWPPP, Defendants shall for each Site revise the SWPPP in accordance with the 

requirements of the corresponding Applicable Permit. For all Sites, Defendants shall revise, 

update, and supplement the SWPPP used for that Site and, if necessary, the Site map: 

a. If there is a change in design, construction method, operation, or 

maintenance at the Site that has or could have a significant effect on the discharge of pollutants 

to surface waters including wetlands and municipal separate storm sewer systems leading to 

surface waters that has not previously been addressed in the SWPPP; or 

b. To record any changes to the BMPs that result from the inspections 

required by Paragraph 19 (Inspections), or as otherwise identified. 

12 
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c. Revisions required in subparagraphs 12(a) and (b), above, shall be 

completed within the time frame established by the Applicable Permit except that revisions to the 

Master SWPPP shall be completed within ten (1 0) business days of the change in design or 

change to BMP, as applicable. 

13. Availabilitv of Plan and Permit. During working hours on all Business Days 

when Defendants or Subcontractors are present on the Site through the date of the Final Site 

Inspection (Paragraph 24) or until Defendants' Ground Disturbing Activities at a Site conclude, 

whichever is earlier, Defendants shall ensure that a copy of the Applicable Permit and SWPPP 

are available at the Site, at a location designated pursuant to the Applicable Permit, or 

electronically, for review by any Subcontractor or Allan Myers employee, as well as any local, 

state, or federal inspector in accordance with Paragraph 30 (Right of Entry) or any other permit, 

law, or regulation then in effect. 

14. Notice of Project Superintendent's Phone Number. Defendants shall post a notice 

conspicuous to its employees and any Subcontractor (a) providing the telephone number of Allan 

Myers' Project Superintendent in its construction office, or, in the absence of a construction 

office, in another conspicuous location at each Site and (b) authorizing all employees and 

Subcontractors to contact the Project Superintendent at each Site with any questions or to report 

problems relating to sediment and erosion control at any Site. If Allan Myers' designated Project 

Superintendent is not available to answer the phone at any time, Defendants shall ensure that a 

person or machine shall be available to record a message and that such messages are retrieved 

and addressed within a reasonable time. 

15. Provision of SWPPP to Managers. Prior to the commencement of Ground 

Disturbing Activities at a Site by Defendants or its Subcontractors, Defendants shall ensure that 
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each of its Project Superintendents and appropriate Compliance Officers and Alternate 

Compliance Officers at the Site, as well as the lead on-site employee for each Subcontractor 

responsible for Ground Disturbing Activities at the Site, receives the most current version of that 

Site's SWPPP in hard copy or electronic format. 

16. Training/ Training Records. 

a. Defendants shall implement an Employee Storm Water Training Program. 

The Employee Storm Water Training Program shall include annual refresher training. Training 

and refresher under this program may be Jive or provided through electronic media. Defendants 

must submit the Employee Storm Water Training Program and refresher training program for 

EPA approval, after reasonable opportunity for review and comment by the Commonwealth of 

Virginia, which shall be required before any such program shall meet the requirements of this 

Decree. 

(i) Defendants shall provide employee storm water training to all 

Defendants' employees who, in the field at a Site, primarily and directly supervise 

(or who primarily and directly assist in the supervision of) construction activity at 

a Site and who are not otherwise required to be Storm Water Trained. These 

. Defendants' employees must complete the employee storm water training no later 

than sixty (60) days after the Date of Entry, or no later than thirty (30) days after 

beginning work at a Site, whichever is later. Employee storm water training that 

meets the requirements of this Decree may be completed prior to the Date of 

Entry. 

(ii) Defendants shall provide no less than one hour of annual refresher 

training for Employees who were previously trained under subparagraph 16(a)(i) 

14 



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 20 of 79

Case 2:15-cv-01992-SD Document 2 Filed 04/16/15 Page 24 of 83 

and those who are required to be Storm Water Trained. Each such person shall 

complete the annual refresher training and pass a written test. The renewal 

training shall be valid for up to fifteen (15) months. However, if the initial 

training required under Paragraph 16(a)(i) was completed greater than 15 months 

prior to the Date of Entry, such training shall be valid until 60 days after the Date 

of Entry. 

(iii) Defendants shall maintain records of each employee's certification 

and shall provide such records to the EPA and the Commonwealth of Virginia 

within thirty (30) days, upon request. 

b. To the extent that Defendants implement a training method set forth in 

Paragraph l(q)(ii)-(iii) of this Decree and utilize a Defendant employee as an instructor, every 

instructor presenting Defendants' Employee Storm Water Training Program shall be a Storm 

Water Trained employee .. 

c. The Director of Storm Water Compliance shall evaluate Defendants' 

Employee Storm Water Training Program annually and determine whether any changes to the 

Employee Storm Water Training Program are necessary. A written evaluation of the Employee 

Storm Water Training Program and a description of any significant proposed changes for EPA's 

approval shall, after reasonable opportunity for review and comment by the Commonwealth of 

Virginia, be appended to the annual Director of Storm Water Compliance Report submitted per 

year. 

17. Pre-Construction Meetings. 

a. The Project Superintendent shall hold a pre-construction meeting with 

Defendants' employees and Subcontractors involved in Ground Disturbing Activities prior to 
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any Defendants' employees and Subcontractors initiation of Ground Disturbing Activities at the 

Site. At such meeting, the Project Superintendent shall review the Applicable Permit 

requirements, the SWPPP and drawings, and the terms of this Decree to the extent required in 

Paragraph 3 of this Decree. In addition, the Project Superintendent shall distribute the 

Subcontractor Briefing Sheet (Appendix D) to each attendee. At the conclusion of the Pre­

Construction Meeting, the Project Superintendent shall require each attendee to sign an 

attendance sheet indicating their presence at the Pre-Construction Meeting and that they have 

read and understand the Subcontractor Briefing Sheet (Appendix D); the signed attendance sheet 

shall be kept with the SWPPP. If any Allan Myers employee or Subcontractor involved in 

Ground Disturbing Activities begins work after the Pre-Construction Meeting has occurred 

and/or has not attended the Pre-Construction Meeting, a Project Superintendent shall review with 

that individual the required information set forth above in this Paragraph 17(a) before the 

employee or Subcontractor begins work involving Ground Disturbing Activities at the Site, and 

shall require each employee or Subcontractor to sign an attendance sheet indicating that the 

Project Superintendent has reviewed such information with them and that they have read and 

understand the Subcontractor Briefing Sheet (Appendix D). Project Superintendents "may 

delegate the performance of pre-construction meetings under this Paragraph 17(a) to a Storm 

Water Trained designee. 

b. Prior to the initiation of Ground Disturbing Activities by Defendants' 

employees or its Subcontractors at any Site, except for activities associated with the installation 

of perimeter BMPs at a Site, the Project Superintendent shall inspect the Site to determine 

whether the BMPs required by the SWPPP to be in place at the commencement of Ground 

Disturbing Activities have been installed correctly and are in the correct locations. The Project 
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Superintendent shall complete the Pre-Construction Inspection and Review Form (Appendix E) 

on or before the date of initiation by Defendant of Ground Disturbing Activities and shall certify 

whether the BMPs required by the SWPPP to be in place at the commencement of Ground 

Disturbing Activities have been installed correctly and in the correct locations prior to the 

commencement of Ground Disturbing Activity by Defendants. If BMPs are not installed 

correctly or are in incorrect locations, Defendants shall so indicate in the Pre-Construction 

Inspection and Review Form and shall notify the Site's Applicable Permit holder. Defendants 

shall keep a copy of the completed Pre-Construction Inspection and Review Form (Appendix E) 

with the SWPPP. 

18. Weekly Meetings. In addition to the Pre-Construction Meeting, Project 

Superintendents shall hold weekly meetings during any week that Defendant or its 

Subcontractors conduct Ground Disturbing Activities at the Site with all Defendants' employees 

and the lead on-site employee of any Subcontractors involved in Ground Disturbing Activities at 

each Site to review the requirements of any Applicable Permits, the SWPPP, and to address any 

problems that have arisen in implementing the SWPPP or mirintaining BMPs. Defendants shall 

have available to all attendees at these meetings copies of the Subcontractor Briefing Sheet 

(Appendix D). Defendants shall record the occurrence of the weekly meeting in written records 

kept in accordance with the provisions of Paragraph 32 (Preservation of Records) of this Decree. 

19. Inspections. 

The requirements of this paragraph are effective sixty days after the Date of Entry. 

a. At a minimum, commencing no later than the date the Pre-Construction 

Inspection and Review Form (Appendix E) is signed, or the date required by the Applicable 

Permit, whichever is earlier, the Project Superintendent for each Site shall inspect that Site no 

17 



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 23 of 79

Case 2:15-cv-01992-SD Document 2 Filed 04/16/15 Page 27 of 83 

less often than the frequency required by the Applicable Permit. The Project Superintendent 

shall inspect the Site to (i) determine whether Defendants' Ground Disturbing Activities are 

being conducted in accordance with the requirements of the SWPPP, the Applicable Permit, and 

this Decree; (ii), determine whether the SWPPP is being updated and implemented in accordance 

with the requirements of the Applicable Permit and this Decree; (iii) identify and record any 

repairs made to, or needed for, existing BMPs to ensure that they are maintained in effective 

operating condition; (iv) identify and record the need to modify and/or to implement additional 

BMPs to eliminate or significantly minimize any discharges of pollutants from the Site into 

waters of the United States, and for Sites located in Virginia, to surface waters as that term is 

defmed in the Virginia Storm water Management Program Regulation, 9 V AC 25-870-10 

(originally 4 V AC 50-60-1 0); and (v) identify and record any unpermitted discharge of pollutants 

from the Site into waters of the United States and for Sites located in Virginia, to surface waters 

as that term is defined in the Virginia Stormwater Management Program Regulation, 9 V AC 25-

870-10 (originally 4 V AC 50-60-1 0), including wetlands and municipal separate storm sewer 

systems leading to surface waters. 

b. Project Superintendents may delegate the performance of inspections 

under this Paragraph 19 (Inspections) to a designee. Any designee under this Paragraph 19(b) 

must be Storm Water Trained, 

c. For each Site Inspection, the Project Superintendent or designee shall 

record Site Inspections on the Site Inspection Form (Appendix F), or, as an alternative, the site 

inspection form required by the Applicable Permit. Defendants shall keep copies of the 

completed Site Inspection Forms (Appendix F) with the SWPPP. 
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d. Upon completing the Final Site Inspection in accordance with Paragraph 

24 of this Decree, Defendants shall clearly label the final Site Inspection Form (Appendix F) as 

"Final." 

20. BMPs. 

a. Defendants must implement all BMPs as required by the SWPPP and the 

Applicable Permit for the Ground Disturbing Activities that Defendants or their Subcontractors 

are responsible for performing at a Site. 

b. If a missing, ineffective, or breached BMP is identified during a self-

inspection required by the Applicable Permit, the Project Superintendent shall record the 

following information on the Responsive Action Log portion of the Site Inspection Form 

(Appendix F): a specific reference to the Action Item, including the date it was identified; a 

description of the Responsive Action taken or to be taken; and the date the Responsive Action 

was completed or is expected to be completed. All Responsive Actions, regardless of when 

completed, must be reported on the Responsive Action Log. Each Site Inspection Form 

(Appendix F) shall be kept on Site as described in Paragraph 19(c). When Defendants do not 

have the contractual authority to take Responsive Action, Defendants shall identify the missing, 

ineffective, or breached BMP to the Applicable Permit holder and to Defendants' client, if 

different from the Applicable Permit holder, and shall request the contractual authority to take 

Responsive Action. 

c. At Sites where Defendants have the contractual authority to do so, 

Defendants shall (i) correct the missing, ineffective, or breached BMP within the time required 

by and otherwise in accordance with the terms of the Applicable Permit, (ii) install or modify all 

required additional or different BMPs in accordance with the terms of the Applicable Permit, and 
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(iii) modifY the SWPPP to reflect those changes in accordance with the terms of the Applicable 

Permit. 

d. The Project Superintendent shall verifY whether all identified correction 

and maintenance activities have in fact been performed and shall so indicate during the next 

inspection conducted pursuant to Paragraph 19 (Inspections) of this Decree by initialing the Site 

Inspection Form (Appendix F) on or near the corresponding entry. 

21. Temporary Alteration ofBMPs. If the temporary removal or alteration of a BMP 

by Defendants becomes necessary to accomplish the construction activities or to protect health 

and safety at a Site, the Project Superintendent shall note such removal or alteration on the 

Exception Report attached to the Site Inspection Form (Appendix F), including specific 

information regarding the changes made, and the day and time such changes were made. 

Defendants shall restore the BMP as soon as practicable but in no case later than twenty-four 

(24) hours after the completion of the activity that required the change. The Project 

Superintendent shall note the restoration on the Site Inspection Form (Appendix F), including 

specific information regarding the day and time at which the restoration was begun and 

completed. If the Project Superintendent is unavailable to initially record the temporary 

alteration and restoration of BMPs at a Site, another Stormwater Trained employee shall record 

the temporary alteration and restoration of BMPs, in which case the Project Superintendent must 

both review the alteration with the Stormwater Trained employee recording such alteration, and 

verifY the restoration of BMPs within a reasonable period of time. Defendants shall take all 

reasonable measures to prevent discharges from the Site to the waters of the United States, and 

for Sites located in Virginia, to surface waters as that term is defined in the Virginia Stormwater 

Management Program Regulation, 9 V AC 25-870-10 (originally 4 V AC 50-60-1 0), during the 
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time of the temporary removal or alteration of a BMP. To the extent practicable, reasonable 

measures shall include, but not be limited to, timing the temporary removal or alteration of a 

BMP to occur when precipitation is not forecast and/or installing new or alternate BMPs around 

the affected area. The above activities must either be consistent with the Site's Applicable 

Permit or approved and documented by the appropriate local, state, or federal inspector, so long 

as such approval and/or documentation is consistent with the Act and applicable provisions of 

state law and regulations. 

22. Quarterly Compliance Inspection and Review 

a. At least once during each calendar quarter, beginning with the first full 

calendar quarter after the Date of Entry or the first full calendar quarter after the date the Pre­

Construction Inspection and Review Form (Appendix E) form is signed, whichever is later, the 

Compliance Officer shall conduct a Quarterly Compliance Inspection of each Site. Defendants 

shall record the results on the Site Inspection Form (Appendix F), shall clearly indicate on the 

Site Inspection Form (Appendix F) that the inspection is a Quarterly Compliance Inspection, and 

shall keep the completed Quarterly Compliance Inspection form with the SWPPP. 

b. No later than twenty (20) days after the Quarterly Compliance Inspection, 

eaeh Compliance Officer shall complete a Quarterly Compliance Review for each Site for which 

he or she is designated as the Compliance Officer. The Quarterly Compliance Review shall 

consist of a review of the results of the Quarterly Compliance Inspection and all Site Inspection 

Forms and Responsive Action Logs completed since the last Quarterly Compliance Inspection. 

The Compliance Officer shall complete a Quarterly Compliance Review Form (Appendix G), for 

each Site. The Compliance Officer shall review the Quarterly Compliance Review Form 

(Appendix G) with the Project Superintendent for that Site, and both persons shall sign the 
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Quarterly Compliance Review Form (Appendix G) for the Site. Defendants shall keep the 

Quarterly Compliance Review Forms (Appendix G) with the SWPPP. 

c. The Project Superintendent shall be responsible for managing the 

completion of Responsive Action for each Action Item identified during the Quarterly 

Compliance Inspection or Quarterly Compliance Review in the same manner as required under 

Paragraph 20 (BMPs). 

23. Director of Storm Water Compliance Review and Reoort. Compliance Officers 

or Alternate Compliance Officers shall submit each Site Inspection Form (Appendix F) prepared 

during that quarter pursuant to Paragraph 19 (Inspections) and Paragraph 22(a) (Quarterly 

Compliance Inspection}, the Quarterly Compliance Review Form (Appendix G), and each Site 

Inspection Form (Appendix F) prepared during that quarter pursuant to Paragraph 24 (Final Site 

Inspection) to the Director of Storm Water Compliance within thirty (30) days of completing the 

Quarterly Compliance Inspection. The Director of Storm Water Compliance shall review the 

submitted information and shall prepare and submit an annual report to EPA and the 

Commonwealth of Virginia by March I of each year: (a) identifying any instances of apparent 

noncompliance during the calendar year by Defendants or their Subcontractors with the 

Applicable Permit and this Decree, including at a minimum the name and location of the Site, the 

Subcontractor (if applicable), and a description of the apparent noncompliance; (b) identifying 

recurring apparent compliance issues and solutions to them that Defendants have implemented or 

will implement to address them; and (c) attaching copies of any written government enforcement 

action(s) received by Defendants at any Site during the calendar year related to storm water 

compliance. The Director of Storm Water Compliance shall provide a copy of the relevant 

sections of this report to all Project Superintendents, Compliance Officers and Alternate 
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Compliance Officers. Project Superintendents and Compliance Officers and Alternate 

Compliance Officers shall take any action required by the Director of Storm Water Compliance 

to achieve and maintain compliance with this Decree. 

24. Final Site Inspection. The Project Superintendent shall perform an inspection of 

the Site at the conclusion of Defendant's Ground Disturbing Activities at a Site to ascertain 

whether all areas of the Site that have been subject to Ground Disturbing Activities by Allan 

Myers or its Subcontractors have been stabilized in accordance with the Applicable Permit and 

the Site is eligible to terminate permit coverage. If the Site is not eligible to terminate permit 

coverage, the Project Superintendent shall ascertain the owner and/or entity that has assumed 

responsibility for Ground Disturbing at the Site. The Project Superintendent shall record the 

Final Site Inspection on the Site Inspection Form (Appendix F), which shall be signed and 

certified. The Project Superintendent shall note on the Site Inspection Form (Appendix F) that it 

is the Final Site Inspection. The certified Final Site Inspection Report shall be retained by 

Defendants with the SWPPP. If all areas of the Site have been finally stabilized in accordance 

with Applicable Permit conditions and requirements, and all other conditions for termination of 

the Applicable Permit have been met, Allan Myers, when a permittee or co-permittee, shall file 

for termination or inactivation of its portion of the Applicable Permit, in accordance with the 

requirements of any Applicable Permit. If Defendants temporarily stabilize a Site, or if 

Defendants' Ground Disturbing Activities conclude prior to permanent or temporary stabilization 

of the Site, or the Site will be subject to subsequent Ground Disturbing Activities by another 

entity, Defendants shall so indicate on the Site Inspection Form (Appendix F), and shall also 

identify the entity that has assumed responsibility for Ground Disturbing Activities at the Site. If 
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the entity assuming responsibility for Ground Disturbing Activities at the Site is unknown to 

Defendants, then Defendants shall identify the owner of the Site. 

IV. CMLPENALTY 

25. Civil Penaltv Amount. Within thirty (30) days after the Date of Entry of this 

Consent Decree, Defendants shall pay a civil penalty of $455,000. 

26. Method of Payment. Payment of the penalty shall be made by Defendants in the 

following manner: 

a. Payment to the United States. Defendants shall pay $373,750 of the civil 

penalty due by FedWire Electronic Funds Transfer ("EFT") to the U.S. Department of Justice in 

accordance with current EFT procedures referencing U.S. Department of Justice Case No. 90-5-

1-1-09042. Payment shall be made in accordance with instructions provided to Defendants by 

the Financial Litigation Unit of the U.S. Attorney's Office for the Eastern District of 

Pennsylvania, 615 Chestnut Street, Suite 1250, Philadelphia, Pennsylvania, 19106. The cost of 

such EFT shall be the responsibility of the Defendants. 

b. Notification of Payment to the United States. At the time of payment, 

Defendants shall send to the U.S. Department of Justice, and the U.S. EPA Region III at the 

addresses specified in Paragraph 35 (Notification), copies of the EFT authorization form and the 

EFT transaction record, together with a transmittal letter, which shall state that the payment is for 

the civil penalty owed pursuant to the above-captioned Consent Decree and shall reference the 

Civil Action Number assigned by the Court as well as the U.S. Department of Justice Case No. 

90-5-1-1-09042. Defendant shall also send the same information by email to: 

acctsreceivable.CINWD@epa.gov; 

and by U.S. mail to: 
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United States Environmental Protection Agency 
Fines and Penalties 
Cincinnati Finance Office 
PO Box 979007 
St. Louis, MO 63197-9000 

and 

United States Environmental Protection Agency 
Region III Docket Clerk (3RCOO) 
Office of Regional Counsel 
1650 Arch Street 
Philadelphia, PA 19103-2029 

c. Pavment to the Commonwealth of Virginia. Defendants shall pay $81,250 

of the civil penalty to the Commonwealth of Virginia. Payment shall be made by check, certified 

check, money order or cashier's check payable to the "Treasurer of Virginia," stating that 

payment is for deposit into the Virginia Stormwater Management Fund, and delivered to: 

Receipts Control 
Department of Environmental Quality 
Post Office Box 1104 
Richmond, Virginia 23218 

d. Notification ofPavment to the Commonwealth of Virginia. The payment 

shall be accompanied by a transmittal letter, which shall state that the payment is for the civil 

penalty owed pursuant to the above-captioned Consent Decree and shall reference the Civil 

Action Number assigned by the Court as well as the U.S. Department of Justice Case No. 90-5-

1-1-09042. 

27. No Federal Tax Deduction. Defendants shall not deduct any penalties paid under 

this Decree pursuant to this Section IV (Civil Penalty) or Section VI (Stipulated Penalties) in 

calculating its federal income tax. 
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V. GENERAL PROVISIONS 

28. No Warranty by the Plaintiffs. The Plaintiffs do not, by their consent to entry of 

this Decree, warrant or aver in any manner that Defendants' compliance with any aspect of this 

Decree will result in compliance with the provisions of applicable federal, state, or local laws, 

regulations, or permit conditions. 

29. Headings. Headings in this Decree are provided for convenience only and shall 

not affect the substance of any provision. 

30. Right ofEntrv. 

a. Until termination of this Consent Decree, Plaintiffs, their representatives, 

contractors, consultants and attorneys and their contractors and consultants shall each have the 

authority to enter, at reasonable times and upon presentation of credentials, any Site or any 

location at which records relating to this Consent Decree are kept for the purposes of: 

i. monitoring Defendants' compliance with this Consent Decree; 

ii. verifying any data or information submitted by Defendants 

pursuant to this Consent Decree and otherwise monitoring the progress of activities required by 

this Decree; 

iii. reviewing and copying any records required to be kept by 

Defendants. 

31. No Limitation on Other Rights of Entry. This Decree in no way limits or affects 

any right of entry and inspection, or any right to obtain information, held by the United States or 

the Commonwealth of Virginia pursuant to applicable federal or state laws, regulations, or 

permits, nor does it limit or affect any duty or obligation of Defendants to maintain documents, 

records, or other information imposed by applicable federal or state laws, regulations, or permits .. 
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32. Preservation of Records. 

a. Until three (3) years after the tennination of this Decree, Defendants shall 

retain all non-identical copies of all documents, records, or other infonnation (including 

documents, records, or other infonnation in electronic fonn) in its possession or control, or that 

come into its possession or control, or that were created to assist Defendants in satisfying their 

obligations under this Decree. Documents retained pursuant to this paragraph may be retained in 

an electronic fonnat. This infonnation-retention requirement shall apply regardless of any 

contrary corporate or institutional policies or procedures. 

b. At any time during this infonnation-retention period, upon request by the 

Plaintiffs, Defendants shall within twenty-one (21) days of receiving the request, or such 

additional time as may be agreed to by the Parties, provide copies of any documents, records, or 

other infonnation required to be maintained by it under this paragraph. 

c. Defendants may assert that certain documents, records, or other 

infonnation is privileged under the attorney-client privilege or any other privilege recognized by 

federal law. If Defendants assert such a privilege, it shall provide the following: (I) the title of 

the document, record, or infonnation; (2) the date of the document, record, or infonnation; (3) 

the name and title of each author of the document, record, or infonnation; (4) the name and title 

of each addressee and recipient; (5) a description of the subject of the document, record, or 

infonnation; and (6) the privilege asserted by Defendants. However, no documents, records, or 

other infonnadon created or generated pursuant to the requirements of this Consent Decree shall 

be withheld on grounds of privilege. 

33. Confidential Business Information. Defendants may also assert that infonnation 

required to be provided under this Consent Decree is protected as Confidential Business 
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Information ("CBI") under 40 C.F.R. Part 2. As to any information that Defendants seek to 

protect as CBI, Defendants shall follow the procedures set forth in 40 C.F.R. Part 2 or applicable 

state law. 

34. Signatories/Service. The undersigned representative of Defendants certifies that 

he is authorized to enter into this Consent Decree and to execute and legally bind all Defendants 

to the terms and conditions of this Consent Decree and meets the requirements for authorized 

signatory found in 40 C.F.R. §122.22. This Consent Decree may be signed in counterparts, and 

its validity shall not be challenged on that basis. Defendants agree to accept service of process 

by mail with respect to all matters arising under or relating to this Decree and to waive the 

formal service requirements set forth in Rules 4 and 5 of the Federal Rules of Civil Procedure 

and any applicable Local Rules of this Court including, but not limited to, service of a summons. 

35. Notification. 

a. Unless otherwise specified herein, whenever written notifications or 

communications are required by this Consent Decree, such notifications or communications shall 

be made to the individuals specified below, or to such other individuals as may be designated by 

a Party on written notice to the other Parties: 

As to the United States: 

Chief, Environmental Enforcement Section 
Environment & Natural Resources Division 
U.S. Department of Justice 
Box 7611, Ben Franklin Station 
Washington, D.C. 20044-7611 
Reference DJ No. 90-5-1-1-09042 

As to the EPA: 

Chief, NPDES Enforcement Branch (3WP42) 
Water Protection Division 
U.S. Environmental Protection Agency 
Region III 
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165 0 Arch Street 
Philadelphia, P A 19103 

Mark Bolender (3RC20) 
Office of Regional Counsel 
U.S. Environmental Protection Agency 
Region III 
1650 Arch Street 
Philadelphia, PA 19103 

R3 _AI_ Submissions@epa.gov 

As to the Commonwealth of Virginia: 

David C. Grandis, Assistant Attorney General 
Environmental Section 
Office of the Attorney General 
900 East Main Street 
Richmond, VA 23219 
dgrandis@oag.state. va.us 

Carla Pool 
Stormwater Enforcement Manager 
Virginia Department of Environmental Quality 
P.O. Box 1105 
Richmond, Virginia 23218 
Carla.Pool@deq.virginia.gov 

As to Defendants: 

If using First-Class Mail: 

Gary Tiller 
A11anMyers 
Vice President/General Manager 
P.O. Box 1340 
Worcester, PA 19490 

With a copy sent concurrently to: 

Jonathan E. Rinde, Esquire 
Manko, Gold, Katcher & Fox, LLP 
401 City Avenue, Suite 901 
Bala Cynwyd, PA 19004 
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Gary Tiller 
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b. Notifications to or communications with a Party shall be deemed 

submitted on the date they are sent by first-class mail or by an overnight delivery service. 

36. Entire Agreement. This Consent Decree is the final, complete, and exclusive 

agreement between the Parties. The Parties acknowledge that there are no inducements, 

promises, representations, agreements, or understandings relating to the settlement other than 

those expressly contained in this Consent Decree. 

37. Retention of Jurisdiction. The Court shall retain jurisdiction over this case until 

termination of this Decree, for the purpose of resolving disputes arising under this Decree or 

entering orders modifying this Decree, pursuant to Paragraphs 59 (Petitions to the Court) or 38 

(Modification), or effectuating or enforcing compliance with the terms of this Decree. 

38. Modification. This Consent Decree, including any attached appendices, may be 

modified only by a subsequent written agreement signed by all the Parties. Where the 

modification constitutes a material change to this Decree, it shall be effective only upon approval 

by the Court. Minor modifications that do not alter Defendants' obligations under this Decree 

shall be effective upon Defendants' receipt of written approval from EPA. 

39. Costs of Suit. Each Party to this action shall bear its own costs, attorneys' fees 

and consultants' fees incurred prior to entry of this Decree. However, the United States and the 

Commonwealth of Virginia shall be entitled to collect the costs (including attorneys' fees) 

incurred in any action necessary to collect any portion of the civil penalty or any stipulated 

penalties due but not paid by Defendants. 

40. Public Notice. This Decree shall be lodged with the Court for a period of not less 

than thirty (30) days for public notice and comment in accordance with 28 C.F.R. § 50.7. The 

United States reserves the right to withdraw, modify or withhold its consent to this Decree if the 
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comments regarding this Decree disclose facts or considerations indicating that this Decree is 

inappropriate, improper or inadequate. 

41. Agreement to Entry of Decree. Defendants consent to entry of this Decree 

without further notice and agree not to withdraw from or oppose entry of this Decree by the 

Court or to challenge any provision of this Decree, unless the United States has notified 

Defendants in writing that it no longer supports entry of this Decree. 

42. Conditions of Termination. The following conditions are the exclusive conditions 

for termination of this Decree and all of Defendants' obligations hereunder. This Decree shall 

terminate only under the procedures set forth in Paragraph 43 (Termination of Decree) when 

these Conditions of Termination have been met: 

a. the passing of three (3) years since the Date of Entry (''the Third 

Anniversary"); 

b. Defendants have paid all civil penalties and related interest due under this 

Decree; 

c. Defendants have paid all stipulated penalties, if any, and related interest 

demanded through the Third Anniversary by the United States and/or the Commonwealth 

of Virginia under Section VI (Stipulated Penalties) excluding any stipulated penalties or 

interest that are subject to Dispute Resolution, as to which this Court shall retain 

jurisdiction under Paragraph 59, below; 

d. Defendants have established and implemented a management system 

designed to fulfill its obligations under Paragraphs 6, 7, and 8 of this Consent Decree; 

e. Defendants have established and implemented a Training and Orientation 

Program designed to fulfill its obligations under Paragraph 16; 
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f. Defendants have submitted all Lists of Sites required by Paragraph 9 as of 

the Third Anniversary; 

g. For all Sites existing as of the Third Anniversary, all required coverage 

under Applicable Permits has been acquired or applied for; and 

h. Defendants have submitted to EPA and the Commonwealth of Virginia all 

Reports required by Paragraph 23, as of the Third Anniversary, including no less than 

three (3) Annual Reports submitted by the Director of Storm Water Compliance. 

43. Termination of Decree. The following procedures for terminating this Decree 

shall govern (and the Parties intend that this process shall be resolved at the earliest possible 

time): 

a. Any time after the Director of Storm Water Compliance submits the third 

Annual Report as required under Paragraph 23 of this Decree, Defendants may submit to the 

United States a written Request for Termination, stating that Defendants have satisfied the 

Conditions of Termination set forth in Paragraph 42, together with all necessary supporting 

documentation. 

b. Following receipt by the United States of Defendants' Request for 

Termination, the Parties shall confer informally concerning the Request and any disagreement 

that the Parties may have as to whether Defendants have satisfactorily complied with the 

requirements for termination of this Consent Decree. If, after reasonable opportunity for review 

and comment by State Plaintiff, the United States agrees that the Conditions of Termination have 

been met, the United States shall timely file, for the Court's approval, a joint stipulation 

terminating the Decree. 
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c. If, after reasonable opportunity for review and comment by State Plaintiff 

the United States does not agree that the Conditions of Termination have been met, the United 

States shall submit in writing to the Defendants the basis for its disagreement within sixty (60) 

days of receiving Defendants' Request for Termination. Defendants may thereafter invoke 

Dispute Resolution under Section VIII of this Decree. Defendants, however, shall not seek 

Dispute Resolution of any dispute until at least ninety (90) days after service of its Request for 

Termination. 

44. Final Judgment. Upon approval and entry of this Consent Decree by the Court, 

this Decree shall constitute a final judgment of the Court as to the Plaintiffs and Defendants. 

VI. STIPULATED PENALTIES 

45. Liability for Stipulated Penalties. Defendants shall be liable for stipulated 

penalties to the Plaintiffs for violations of this Decree as specified below, unless excused under 

Section VII (Force Majeure). Failures resulting from a force majeure event shall not be 

considered a breach of this Decree, and Defendants shall not be liable for any stipulated penalties 

occurring as a result of the force majeure event. Notwithstanding any statement in this Section 

VI (Stipulated Penalties), Defendants shall be liable for stipulated penalties for each Site for 

which Defendants have responsibility under Section III (Allan Myers' Compliance Program) at 

the time of the violation. The stipulated penalties shall apply to the following actions, or failures 

to act, by Defendants during the term of this Decree: 

a. for failure to submit a Notice of Intent or otherwise obtain the Applicable 

Permit for any Site in accordance with Paragraph 10 (Permits); $2,000 per violation that occurs 

prior to the end of the sixth full calendar quarter following the Date of Entry, and $5,000 per 

violation thereafter; 
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b. for failure to obtain a Site-specific SWPPP or tailor the Master SWPPP for 

any Site prior to Defendants' undertaking Ground Disturbing Activities at a Site, in accordance 

with Paragraph 11 (SWPPPs), $1,000 per day for the frrst ten days of each violation, $1,500 per 

day for the next ten days of each violation, and $2,000 per day for each subsequent day of 

violation. 

c. for failure to have the SWPPP or Applicable Permit available at the Site in 

accordance with Paragraph 13 (Availability of Plan and Permit), $500 per day per violation that 

occurs prior to the end of the sixth full calendar quarter following the Date of Entry, and $1,000 

per day per violation thereafter; 

d. for failure to update the SWPPP in accordance with Paragraph 12 (Update 

ofSWPPPs), $250 per day per violation; 

e. for discharging from a Site where no Applicable Permit has been obtained, 

$3,000 per violation; 

f. for failure to implement a BMP in accordance with Paragraph 20(a), $250 

per day per violation; 

g. for failure to designate a Director of Storm Water Compliance, 

Compliance Officers, Project Superintendents, and otherwise comply with the requirements set 

forth in Paragraphs 6, 7, or 8 above, as applicable, $1,000 per day per violation; 

h. for failure to provide the required Notice of Ground Disturbing Activities 

in accordance with Paragraph 9 (Notice of Ground Disturbing Activities), $2,000 for each 

violation; 

i. for failure to provide materials to the required individuals in accordance 

with Paragraph 15 (Provision of Guidance Materials), $500 for each violation; 

34 



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 40 of 79

Case 2:15-cv-01992-SD Document 2 Filed 04/16/15 Page 44 of 83 

j. for failure to provide employee storm water training in accordance with 

Paragraph 16(a)(i), $350 for each untrained employee; 

k. for failure to provide annual refresher training in accordance with 

Paragraph 16(a)(ii), $350 for each untrained employee; 

I. for failure to maintain and provide training records in accordance with 

Paragraph 16(a)(iii), $350 per day per violation; 

m. for failure of Storm Water Training instructors to be properly trained and 

certified as required in Paragraph 16(b ), $1,000 for each uncertified instructor; 

n. for failure to submit written training program evaluations in accordance 

with Paragraph 16(c), $350 for each violation; 

o. for failure to comply with the requirements of Paragraph 17(a) (Pre-

Construction Meetings), $500 per day per violation; 

p. for failure to conduct inspections in accordance with Paragraph 17(b) 

(Pre-Construction Meetings) or Paragraph 24 (Final Site Inspection), $500 for each violation that 

occurs prior to the end of the sixth full calendar quarter following the Date of Entry, and $1,000 

per violation thereafter; 

q. for failure to document inspections in accordance with the requirements of 

Paragraph 17(b) (Pre-Construction Meetings) or Paragraph 24 (Final Site Inspection), $500 for 

each missed inspection; 

r.. for failure to conduct weekly meetings in accordance with Paragraph 18 

(Weekly Meetings), $250 for each violation; 

s. for failure to conduct inspections in accordance with Paragraph 19(a) 

(Inspections), $250 per missed inspection per Site for the first five missed inspections, $500 per 
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missed inspection per Site for the next five missed inspections, and $1,000 per missed inspection 

per Site for each missed inspection thereafter; 

t. for failure to take any corrective action in accordance with 

Paragraph 20(c) (BMPs), $250 per day for the first ten days of each violation, $500 per day for 

the next ten days of each violation, and $1,000 per day for each subsequent day of each 

violation; 

u. for failure of a Compliance Officer to conduct Quarterly Compliance 

Inspections in accordance with Paragraph 22(a), $2,000 for each missed inspection; 

v. for failure of a Compliance Officer to complete Quarterly Compliance 

Reviews in accordance with Paragraph 22(b ), $4,000 for each violation; 

w. for failure to provide a timely and complete armual report to EPA or the 

Commonwealth of Virginia in accordance with Paragraph 23 (Director of Storm Water 

Compliance Review and Report), $1,000 per day for the first ten days of each violation, $2,500 

per day for the next ten days of each violation, and $5,000 per day for each subsequent day of 

violation. 

46. Pavment of Stipulated Penalties. All stipulated penalties owed to Plaintiffs by 

Defendants under this Section VI (Stipulated Penalties) shall be due and payable within thirty 

(30) days of Defendants' receipt of Plaintiffs' demand for stipulated penalties unless Defendants 

invoke the procedures under Section VIII (Dispute Resolution). Any demand for stipulated 

penalties shall identify: (i) which provision of Paragraph 45 (Liability for Stipulated Penalties) 

Plaintiffs allege that Defendants have violated; and (ii) the stipulated penalty amount owed to 

each Plaintiff. Payment of stipulated penalties and notification that the stipulated penalties have 

been paid shall be made in accordance with the instructions set forth in Section IV (Civil 
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Penalty) of this Decree, except that the transmittal letter shall state that the payment is for 

stipulated penalties and shall state the violation(s) for which the penalties are being paid. 

4 7. Accrual of Stipulated Penalties. Stipulated penalties will not begin to accrue until 

after the end of the first full calendar quarter following the Date of Entry. After that time, 

stipulated penalties shall begin to accrue on the day after performance is due or on the day a 

violation occurs, whichever is applicable, and shall continue to accrue until performance is 

satisfactorily completed or until the violation ceases. Stipulated penalties shall accrue 

simultaneously for separate violations of this Decree. For violations of the Consent Decree 

occurring in the Commonwealth of Virginia, with respect to Sites located in the Commonwealth, 

the United States and the State Plaintiff shall each be entitled to fifty percent (50%) of the 

accrued stipulated penalty amount. 

48. Effect of Dispute Resolution. Penalties shall continue to accrue during any 

dispute resolution period, but need not be paid until the following: 

a. If the dispute is resolved by agreement or a decision of EPA, after 

reasonable opportunity for review and comment by the Commonwealth, that is not appealed to 

the Court, Defendants shall pay accrued penalties determined to be owing, together with interest, 

to the United States and/or State Plaintiff within thirty (30) days of the effective date of that 

agreement or its receipt ofEPA's decision or order. 

b. If the dispute is appealed to the Court and the United States or State 

Plaintiff prevails in whole or in part, Defendants shall pay all accrued penalties determined by 

the Court to be owing, together with interest, within sixty (60) days of receiving the Court's 

decision or order, except as provided in Paragraph 48(c), below. 
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c. If any Party appeals the District Court's decision, Defendants shall pay all 

accrued penalties determined to be owing, together with interest, within thirty (30) days of 

receiving the final appellate court decision. 

49. Interest on Unpaid Stipulated Penalties. If Defendants fail to pay stipulated 

penalties when due, Defendants shall pay interest at the rate established by the Secretary of the 

Treasury under 31 U.S. C. §3717 beginning upon the day the stipulated penalties were due. 

50. Additional Relief. Subject to Section IX (Effect of Settlement I Reservation of 

Rights) of this Decree, the stipulated penalties provided for in this Decree shall be in addition to 

any other rights, remedies, or sanctions available to the United States or State Plaintiff for any 

violation by Defendants of this Decree or applicable law. 

VII. FORCE MAJEURE 

51. Definition of Force Majeure. For purposes of this Decree, "Force Majeure" is 

defined as any event arising from a cause beyond the control of Defendants, of any entity 

controlled by Defendants, or of Defendants' Subcontractors, which delays or prevents the 

performance of any obligation under this Consent Decree despite Defendants' reasonable efforts 

to fulfill the obligation. The requirement that Defendants exercise "reasonable efforts to fulfill 

the obligation" includes using all reasonable efforts to address the effects of any such event (a) 

before it occurs, to the extent it can be reasonably anticipated, (b) as it is occurring and (c) after 

it has occurred to prevent or minimize any resulting delay to the greatest extent possible. "Force 

Majeure" does not include Defendants' financial inability to perform any obligation under this 

Consent Decree. 

52. Required Notification of Force Majeure. If any event occurs or has occurred that 

may delay the performance of any obligation under this Decree, whether or not caused by a force 
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majeure event, Defendants shall provide notice orally or by electronic mail, first-class mail, or by 

an overnight delivery service to at least one representative of the United States and, if applicable, 

one representative of the State Plaintiff, named in Paragraph 35 (Notification) as soon as 

practicable, but not later than five (5) Business Days after the time Defendants, any entity 

controlled by Defendants, or Defendants' Subcontractor(s) first knew of, or by the exercise of 

due diligence, should have known of, a claimed force majeure event or other event that may 

delay the performance of Defendants' obligations under this Decree. Within fourteen (14) days 

thereafter, Defendants shall provide in writing to EPA and the State Plaintiff an explanation and 

description of the reasons for the delay; the anticipated duration of the delay; all actions taken or 

to be taken to prevent or minimize the delay; a schedule for implementation of any measures to 

be taken to prevent or mitigate the delay or the effect of the delay; Defendants' rationale for 

attributing such delay to a force majeure event if it intends to assert such a claim; and a statement 

as to whether, in the opinion of Defendants, such event may cause or contribute to an 

endangerment to public health, welfare or the environment. Defendants shall include with any 

notice all available documentation supporting the claim that the delay was attributable to a force 

majeure. Failure to comply with the above requirements shall preclude Defendants from 

asserting any claim of force majeure for that event for the period of time of such failure to 

comply, and for any additional delay caused by such failure. 

53. Procedures for Extension. If EPA, after reasonable opportunity for review and 

comment by the State Plaintiff, agrees that the delay or anticipated delay is attributable to a force 

majeure event, the time for performance of the obligations under this Decree that are affected by 

the force majeure event will be extended by EPA, after reasonable opportunity for review and 

comment by the State Plaintiff, for such time as is necessary to complete those obligations. An 
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extension of the time for performance of the obligations affected by the force majeure event shall 

not, of itself, extend the time for performance of any other obligation. EPA will notify 

Defendants in writing of the length of the extension, if any, for performance of the obligations 

affected by the force majeure event. 

54. EPA Disagreement. If EPA, after reasonable opportunity for review and 

comment by the State Plaintiff, does not agree that the delay or anticipated delay has been or will 

be caused by a force majeure event, EPA will notify Defendants in writing of its decision. If 

Defendants elect to invoke the dispute resolution procedures set forth in Section VTII (Dispute 

Resolution), they shall do so no later than thirty (30) days after receipt of EPA's notice. In any 

such proceeding, Defendants shall have the burden of demonstrating by a preponderance of the 

evidence that the delay or anticipated delay has been or will be caused by a force majeure event, 

that the duration of the delay or the extension sought was or will be warranted under the 

circumstances, that all reasonable efforts were exercised to avoid and mitigate the effects of the 

delay, and that Defendants complied with the requirements of this Section VII (Force Majeure). 

If Defendants carry this burden, the delay at issue shall be deemed not to be a violation by 

Defendants of the affected obligation of this Decree identified to EPA, State Plaintiff, and the 

Court. 

55. Effect on other Obligations. Compliance with a requirement of this Consent 

Decree shall not by itself constitute compliance with any other requirement. An extension of one 

compliance date based on a particular event shall not automatically extend any other compliance 

date. Defendants shall identify the cause of each delayed incremental step or other requirement 

for which an extension is sought. 

40 



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 46 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 47 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 48 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 49 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 50 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 51 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 52 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 53 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 54 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 55 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 56 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 57 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 58 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 59 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 60 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 61 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 62 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 63 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 64 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 65 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 66 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 67 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 68 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 69 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 70 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 71 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 72 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 73 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 74 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 75 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 76 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 77 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 78 of 79



Case 2:15-cv-01992-SD   Document 6   Filed 06/03/15   Page 79 of 79


	SCAN_20150604_161559358
	SCAN_20150604_16174501

